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I. INTRODUCTION 
 
When dealing with legal issues regarding military personnel, the attorney must be aware 

of three separate authorities that may be binding on the soldier.  First, the attorney must be aware 

of rights that the soldier has been granted through Federal legislation.  Next, the attorney must be 

aware of Federal regulations that govern soldier conduct.  Finally, the attorney must be aware of 

state laws that will also have a binding authority on the soldier.  These three authorities form a 

complex web of statutes, regulations and internal conduct codes that can cause even the most 

basic legal issues to become complex. 

This paper examines this complex web of statutes, regulations and internal conduct codes 

and how they coexist to govern soldiers’ conduct and rights regarding child custody, visitation 

and support actions.  First, we will provide an overview of the various federal statutes, 

regulations and internal conduct codes that govern soldier obligations and rights with regards to 

child custody, visitation and child support proceedings.  Next, we will discuss how these federal 

statutes, regulations and internal conduct codes comingle with New York state laws regarding 

child custody and visitation.  We will finish by looking at how federal statutes, regulations and 

internal conduct codes comingle with New York state laws regarding child support. 

 
 

II. FEDERAL LAWS, REGULATIONS AND INTERNAL CONDUCT CODES 
GOVERNING MILITARY FAMILES INVOLVED IN CHILD CUSTODY, 

VISITATION, AND SUPPORT ACTIONS 
 

Federal laws, regulations and internal conduct codes that govern child custody, visitation, 

and support in military families include a provision requiring all soldiers to comply and obey all 

state court-imposed obligations and court orders.1 The concept that military families are required 

																																																								
1 National Defense, 32 C.F.R. §584.2(a), §584.2(a)(iv), §584.2(c)(3)(i); Dep’t of Army Reg. No. 608-99, Personal 
Affairs—Family Support, Child Custody and Paternity (Nov. 1986); Executive Order No. 12953.  
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to follow court orders and be responsible for the support of their children is well-established. 2 

For example, Army Regulation 608-99 requires that all “soldiers will comply with provisions of 

all applicable court orders, laws regarding child custody and visitation, and related matters, 

regardless of the age of the children concerned.” 3 In 1985, the department of the Army revised 

this specific regulation to address the issue of collecting child support.4 The provision outlined in 

this regulation was designed to reflect the Army’s longstanding policy that soldiers are required 

to provide support to their family members and their commanders are responsible for enforcing 

this policy.5  

The National Defense also requires that soldiers provide support to family members and 

obey court orders concerning child custody, visitation and support.6 Soldiers are required to 

resolve nonsupport issues with family members either through oral agreements, written support 

agreements, or court orders.7 This regulation also designates the soldier’s commander as having 

the responsibility to ensure that the soldiers are complying with provisions of any court order for 

support.8 Commanders have no authority to excuse a soldier from complying with this regulation 

or court orders.9 A soldier can be relived from a court order, but this has to be obtained under 

state law.10 Nothing in the National Defense “affects or lessens a soldier’s legal obligation to 

comply strictly with the terms of a court order.”11 A soldier who disobeys a court order can be 

																																																								
2 Bailey, Tatiana Gregorian. Collecting child support from U.S military personnel stationed abroad, 14 J. Am. Acad. 
Matrim. Law. 133, 134 (Summer 1997).  
3 Army Reg. No. 608-99 
4 Bailey, 14 J. Am. Acad. Matrim. Law at 134. 
5 Id.   
6 32 C.F.R. §584.2(a) 
7 32 C.F.R. §584.2(a)(2)(i)-(iii) 
8 32 C.F.R. §584.2(c)(3)(i) 
9 32 C.F.R. §584.2(d)(3) 
10 32 C.F.R. §584.2(f)(1)(i) 
11 Id.   
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punished by his or her commander for violating this regulation as well as be held in contempt of 

the court that issued the order. 12 

Family members can present complaints against a soldier for nonsupport or 

noncompliance with a court order. These complaints are sent through the command channels, 

and are referred to the immediate commander of the soldier.13 The commander is responsible for 

reviewing the complaint and determining whether it contains enough information to properly 

respond.14 If the complaint contains enough information, the commander has to review all of the 

soldier’s legal obligations and the facts presented by all parties involved.15 If the complaint 

alleges violations of the National Defense regulation or other offenses, the commander must 

advise the solder of the suspected offense, his or her right to remain silent, and the right to 

counsel under the Fifth Amendment.16 The commander is also in charge of helping the soldier 

start an allotment plan to make the required payments, urging the soldier to seek legal assistance 

from an attorney, and helping the soldier furnish a voluntary statement admitting or denying the 

complaint and stating his or her intentions going forward.17 If the soldier fails to meet the 

minimum requirements under this regulation, it constitutes a violation of a lawful regulation and 

requires the soldier’s commanders to take administrative, non-judicial or judicial action against 

the soldier.18 

The Service Members’ Civil Relief Act allows for the “temporary suspension of judicial 

and administrative proceedings and transactions that may adversely affect the civil rights of 

																																																								
12 32 C.F.R. §584.2(f)(1)(ii) 
13 32 C.F.R. §584.2(k)(1) 
14 32 C.F.R. §584.2(l)(1) 
15 32 C.F.R. §584.2(l)(2)(i) 
16 32 C.F.R. §584.2(l)(2)(v)(A)-(C) 
17 32 C.F.R. §584.2(l)(2)(xii)-(xvi) 
18 Bailey, 14 J. Am. Acad. Matrim. Law at 140. (The minimum requirements refer to family support payments).  
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service members during their military service.”19  This includes protecting service members 

against default judgments, stay of civil proceedings against the service members, stay or vacation 

of the execution of judgments, attachments, or garnishments, and tolling the statute of 

limitations.20  The purpose of the Service Member’s Civil Relief Act is to "strengthen and 

expedite the national defense" by enabling the service members "to devote their entire energy to 

the defense needs of the Nation" without them having to be concerned with personal legal 

matters.21 This act serves to alleviate their concerns by temporarily suspending judicial and 

administrative proceedings, and easing the service member’s financial burdens.22 

This act applies to any judicial or administrative proceeding commenced in any court or 

agency in the United States, except for criminal proceedings.23 The protections under this act 

apply only to service members in active duty.24 They do not apply to service members in prison, 

or civilian employees of the military.25 This act does not grant the service members immunity 

from payment of state taxes.26  

A default judgment cannot be entered in a civil proceeding, including a child custody 

proceeding, where the defendant service member did not make an appearance.27 The court can 

grant a stay of proceedings for a minimum of ninety days if it shown that (1) the defendant is in 

military service; and (2) there may be a defense to the action and it cannot be presented without 

the defendant; or (3) after due diligence by the defendant’s attorney, he is not able to contact the 
																																																								
19 Service Members’ Civil Relief Act, 50 App. U.S.C.A. §502 (2003).  
20 50 App. U.S.C.A §521, §522, §524, §526 
21 Buckman, Deborah F. Construction and Application of Federal Servicemembers Civil Relief Act, 50 App. 
U.S.C.A. §§ 501 et seq. , 37 A.L.R. Fed. 2d 1 (2009).  
22 Id.   
23 Id.  at §2.  
24 Id.; See Lowe v. U.S., 79 Fed. Cl. 218 (2007) (A service member who is incarcerated within the military facility 
was considered in “active duty” for the purposes of tolling the statute of limitations); Reed v. Albaaj, 723 N.W. 2d 
50 (Minn. Ct. App. 2006 (A service member who was incarcerated in an out-of-state military prison was not 
protected under the Servicememebrs Civil Relief Act)  
25 Id.   
26 Id. at §6.  
27 50 App. U.S.C.A §521(a).  
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defendant to determine if a “meritorious defense exists.” 28  If a default judgment has been 

entered against a service member while he or she was in military service, or within 60 days after 

the termination or release of such service, the court, which entered the default judgment, shall 

reopen the judgment for the sole purpose of allowing the service member to defend the action.29 

The service member must show that (1) he or she was materially affected by the military service 

in making a defense to the action; and (2) the service member has a meritorious or legal defense 

to the action. 30 

A court may on its own motion or by application by a service member, stay a civil 

proceeding for a period of no less than ninety days where the plaintiff or defendant is in military 

service at the time of the filing and has received notice of the action or proceeding.31 The service 

member’s application for stay must include a letter or communication setting forth the facts 

stating the manner in which his or her current military duties “materially affect the service 

member’s ability to appear” and state a date when the service member will be able to appear in 

court.32 The application shall also include a letter or communication from the service member’s 

commanding officer stating the service member’s current military duty does prevent him or her 

from appearing and at this time military leave is not authorized.33 When a service member meets 

all the requirements for obtaining a stay under the Service Members Civil Relief Act, the stay is 

mandatory even in juvenile pendency proceedings. 34 This Act was specifically drafted to include 

juvenile pendency proceedings, such as custody matters, so if the service member meets all of 

																																																								
28 50 App. U.S.C.A §521(d)(1)-(2)  
29 50 App. U.S.C.A §521(g)(1) 
30 50 App. U.S.C.A §521(g)(1)(A)-(B) 
31 50 App. U.S.C.A §522(a)-(b)(1) 
32 50 App. U.S.C.A §522(b)(2)(A) 
33 50 App. U.S.C.A §522(b)(2)(B) 
34 In re A.R., 170 Cal. App. 4th 733 (4th Dist. 2009) 
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the requirements then granting a stay in the proceeding is mandatory. 35  After a service member 

is granted a stay of proceedings, he or she may apply for additional stay based on a “continuing 

material affect” of military service on the service member’s ability to appear in court.36 

The court may also stay the execution of any judgment or order entered against a service 

member under the Servicemembers Civil Relief Act.37 This can include vacating or staying an 

attachment or garnishment of property, money, or debts in the possession of the service member 

or third party.38 This applies to a civil action against a service member before or during the 

period of the service members’ military service or within ninety days after such service 

terminates.39 However, a federal court cannot stay the enforcement of a state court order when 

the state previously denied the stay.40  This Act does not give federal courts the power to 

collaterally review, vacate or impede on state court rulings.41 

The final major provision of the Servicemembers’ Civil Relief Act allows for the court to 

toll the statute of limitations, and not include the period of the service member’s military service 

in computing any period limited for bringing an action or proceeding in court.42 The statute of 

limitations that arises during a service member’s active duty does not begin to run until after the 

active duty ceases.43 When a service member's military duty has a material effect on his ability to 

comply with his parental responsibilities, a court can toll the statute of limitations in an action 

																																																								
35 Buckman, 37 A.L.R. Fed. 2d at §9.  
36 50 App. U.S.C.A §522(d)(1); See George P v. Superior Court, 127 Cal. App. 4th 216 (2nd Dist. 2005) (Additional 
stays under the Servicemembers Civil Relief Act is discretionary and can be denied when the service member’s 
ability to participate in the action personally or through counsel is not adversely affected by his military duties). 
37 50 App. U.S.C.A §524(a)(1).  
38 50 App. U.S.C.A §524(a)(2) 
39 50 App. U.S.C.A §524(b) 
40 Shatswell v. Shatswell, 758 F.Supp. 662 (D. Kansas 1991) 
41 Id.   
42 50 App. U.S.C.A §526(a) 
43 Giel v. Winter, 503 F. Supp. 2d 208 (D.D.C. 2007) 
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relating to his failure to comply.44 However, the tolling provision does not apply where the 

service member enlisted in the military but did not engage in active military duty when the 

statute of limitations expired or did not maintain continuous active duty until filing the action.45 

Under the Servicemembers’ Civil Relief Act, an attorney can be appointed by the court to 

represent the defendant in military service. The court cannot enter a judgment until after the 

court appoints an attorney to represent the defendant.46 If an attorney is appointed to represent a 

service member and cannot locate the service member, any actions taken by the attorney in the 

case shall not waive any defense or otherwise bind the service member.47 Even in a case where 

the trial court has continuing jurisdiction, a motion made by the petitioner cannot be served upon 

the service member’s attorney of record, while the service member was in military service, 

without violating the provision prohibiting entry of judgment against a defendant in military 

service on default of appearance until appointment of an attorney.48 Also, if an application for 

additional stay is refused the court shall appoint an attorney to represent the service member in 

the action or proceeding.49 

 

III. MILITARY FAMILIES AND CUSTODY/ VISITATION RIGHTS 

Custodial and visitation rights for parents employed in the military pose a vast array of 

questions for the Attorney for the Child to consider: How often will the parent be able to 

communicate with the child while deployed?  How will the military-parent communicate with 

children?  What happens if the military parent is the custodial parent and is deployed?  Will the 

																																																								
44 In re Adoption of J.D.P., 198 P.3d 905 (Div. 3 2008). 
45 Lazarski v. Archdiocese of Philadelphia, 926 A.2d 459 (2007).  
46 50 App. U.S.C.A §521(b)(2) 
47 Id.   
48 Allen v. Allen, 30 Cal. 2d 433 (1947). 
49 50 App. U.S.C.A §522(d)(2). 
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military-parent be able to demonstrate a change in circumstances upon return from military duty?  

These questions are among the many that the Attorney for the Child should consider prior to a 

court appearance so that he or she will be able to effectively attempt to minimize the chaos for 

the child that accompanies having a deployed parent. 

First, this section of the paper will examine Federal regulations issued by the Department 

of Defense, specifically, Army, Navy, and Air Force regulations for custodial parents. Next, this 

section will review rights that soldiers may have conferred upon them by the State of New York 

regarding custody and visitation. Finally, this section will look at a recent development in New 

York state law which requires a hearing for modification of a prior custody determination when a 

parent returns from military duty.  This section will review the 2009 changes to Family Court 

Act §651 and Domestic Relations Law §75-i, and will outline how courts in New York State 

have applied the amended law.  The issues addressed within this section of the paper will discuss 

the rights of military parents with regard to custody and visitation of their child.  As such, each 

topic will be discussed generally, and then through the lens of the Attorney for the Child.   

 

A. Regulation of Soldier’s Behavior by the Department of Defense 

Soldiers within each department of the military are subject to Federal regulations 

requiring them to obey child custody orders.50  Each military department requires that soldiers 

comply with court orders, but each has its own procedure for governing the possible return of an 

active service member to a governing jurisdiction.  For example, the United States Army 

establishes custodial requirements for active servicemen and servicewomen as follows: 

 

																																																								
50 Each Department has its own regulations governing soldier behavior.  Employees of the United States Army are 
subject to 32 C.F.R. §584.2(e); employees of the United States Navy are subject to 32 C.F.R. §720.42; employees of 
the United States Air Force are subject to 32 C.F.R. §884.15. 
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(e) Child Custody. 
(1) A soldier relative, who is aware that another person is a lawful custodian of an 
unmarried child under the age of 14 years, will not – 

(i)  Abduct, taken, entice, or carry away the child from the lawful custodian. 
(ii) Withhold, detain, or conceal the child away from the lawful custodian.51 
 

To the non-military employee, this type of statute seems redundant; criminal statutes throughout 

the United States prohibit custodial interference.52  However, these regulations permit the Army 

to take administrative steps to punish a soldier for failing to comply with custody orders, 

allowing for “administrative or punitive action.”53   

The departments may have these regulations due to the nature of the military; a soldier or 

sailor deemed essential by command that is stationed overseas may not necessarily be returned 

for a crime that took place before deployment.  For example, the Navy regulation below limits 

when the Navy is required to return sailors for outstanding warrants to: 

 (c) requests to return members for felonies or for contempt involving unlawful or 
contemptuous removal of a child from the jurisdiction of the court or the custody 
of a parent or other person awarded custody by a court order will normally be 
granted, but only if the member cannot resolve the issue with the court without 
return to the United States.  When the member’s return is inconsistent with 
mission requirements, applicable international agreements, or ongoing DoD 
investigations or court-martials, DoD approval or denial will be requested.54   

 
As the above section makes clear, the Navy (and the nearly identical Army regulation55) will 

only return an active member so long as return the return of the service member is consistent 

with the mission requirements.  Additionally, if the alleged offense is a misdemeanor, the Navy 

is silent on if it will return the sailor to the United States.  In New York, this would be significant 

as custodial interference in the first degree is a Class A misdemeanor.56  However, the Navy 

																																																								
51 32 C.F.R. §584.2(e)  
52 See generally, N.Y. Penal Law §§135.45 and 135.50 (New York); 18 PA. CONS. STAT. §2904 (Pennsylvania).    
53 32 C.F.R. §584.2(I)(2)(vi) 
54 32 C.F.R. §720.42 
55 32 C.F.R. §589.4(b)(4) 
56 N.Y. Penal Law §130.50 (McKinney 2012, through Westlaw) 
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views custodial interference as a serious enough offense to return sailors when necessary, and a 

possible issue is averted.   

 Overall, Department of Defense regulations of servicemen or servicewomen behaviors 

are a concern of a court seeking to issue a warrant for a military parent that is accused of 

committing custodial interference and not necessarily for the Attorney for the Child.  However, it 

is important that if a situation arises where a serviceman or servicewoman is being accused of 

custodial interference that the Attorney for the Child be aware of the procedure for initiating the 

return of the child to jurisdiction.  For example, Navy regulations state that, “the local 

commanding officer or officer in charge of requests involving employees and their family 

members who are not active duty military members,” will be responsible for taking action on a 

request to return employees or family members.57  The Army orders federal, state, or local 

officials to “initiate a request for assistance…for soldiers or their family members…with the unit 

commander of Office, Deputy Chief of Staff for Personnel.”58  The Air Force statute simply 

requires that, “civilian authorities making requests for return of members to the United States for 

delivery to them should direct their request to Headquarters Air Force Legal Services Agency’s 

Military Justice Division.”59 

 A significant challenge for the Attorney for the Child during the course of this possible 

procedure is contact with his or her client.  Unfortunately, Department of Defense regulations do 

not outline a procedure for ensuring that the Attorney for the Child will be informed of any 

potential infractions by a serviceman or servicewoman.  So while the Attorney for the Child is 

charged with advocating the interests of his or her client, he or she may not even be informed 

that the client has been abducted by the non-custodial parent. 

																																																								
57 32 C.F.R. §720.44 
58 32 C.F.R. §589.4 (a) 
59 32 C.F.R. §884.11 (b) 
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B. Deployment, Custody and Visitation 

 In addition to regulations imposed on a servicemen or servicewomen by the Department 

of Defense, servicemen and servicewomen have special rights conferred upon them by the State 

of New York.  Actions initiated against military personnel may be stayed by the court or the 

serviceman or servicewoman on account of their ongoing military obligations.60  However, this 

right may be forfeited if the court determines that “the ability of the plaintiff to prosecute the 

action, or the defendant to conduct his defense…is not materially affected by reason of his 

military service.”61  As such, retired or reserve military personnel may not necessarily be able to 

initiate a stay because they are still in a position to conduct their own defense or prosecute the 

action.  However, deployed military personnel should still be able to stay the action from 

proceeding. 

 In a custodial action, the serviceman or servicewoman will not necessarily be able to stay 

the action due to the urgency of the matter.  New York has drafted specific laws for how to 

proceed in the event that one of the parents, custodial and non-custodial, has been deployed.62  

The court may modify the previous order “if there is clear and convincing evidence that the 

modification is in the best interests of the child.”63  This section requires that an Attorney for the 

Child be appointed in all cases regarding military personnel, and: 

the court shall consider and provide for, if feasible and in the best interests of the 
child, contact between the military service member and his or her child, including, 
but not limited to,  electronic communication by e-mail, webcam, telephone, and 
other available means.  During the period of parent’s leave from military service, 
the court shall consider the best interests of the child when establishing a 
parenting schedule, including visiting and other contact.64 
 

																																																								
60 N.Y. Military Law §304 (McKinney 2012, through Westlaw) 
61 Id. 
62 N.Y. Dom. Rel. Law §240 (1)(a-2)(1) (McKinney 2012, through Westlaw) 
63 Id. at (1)(a-2)(2) 
64 Id. 
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The statute leaves significant room for modification of the existing custody and visitation 

schedule in the event one of the parents is employed in the military and has been placed on leave.  

The next section will outline how the legislature has recently improved the ability of a 

serviceman or servicewoman to modify an existing custody determination, but simultaneously 

left a significant gap that has yet to be acknowledged by New York courts. 

 The Attorney for the Child plays a significant role when a soldier asserts his or her rights 

in New York State upon return from active duty.  As N.Y. Dom. Rel. Law §240 makes clear, 

custody determinations for military parents can be greatly affected by a parent being deployed, 

as the court makes a new determination that, by “clear and convincing evidence the modification 

is in the best interests of the child.”65  Based on how the Attorney for the Child advocates, the 

child could be placed with a wide range of family members that will be able to meet the child’s 

best interests.  Not only will there be a hearing when a parent has been deployed on active duty, 

but the deployed parent is entitled to a hearing upon return from active duty at which the 

Attorney for the Child will again advocate his or her client’s interests.   

 Additionally, the Attorney for the Child can play a critical role in helping establish a 

visitation schedule for a deployed parent through electronic means.  As mentioned in the 

Domestic Relations Law, the ruling court should attempt to establish a visitation schedule that 

conforms to the best interests of the child.66  In some situations, the Attorney for the Child may 

have a straightforward decision to make: contact through e-mail could be a sufficient manner for 

his or her client and the military-parent to communicate.  However, in other situations, the 

Attorney for the Child will have a more difficult decision to make: if the military-parent is 

stationed in another time zone and dealing with a younger client, at what point must the attorney 

																																																								
65 Id. at (1)(a-2)(2) 
66 Id. 
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substitute judgment for his or her client regarding early hour Skype visitation during the school 

year or other complications due to distant deployment?     

 

C. The Rehearing and Possible Complications Therein 

 The family court may modify an existing custody determination upon a showing that 

there has been a significant change in circumstances.67  Prior to 2009, the Family Court Act was 

silent on whether returning from military duty constituted a change of circumstances that would 

entitle a parent to a rehearing.68  At the time, the general purpose of protecting military parents 

from being denied custodial rights was served by Domestic Relations Law §75-I, which 

prohibited courts from entering permanent orders while a parent was affected by military 

service. 69   Despite New York courts being unable to issue permanent modifications or 

amendments, courts were still holding that a return from military deployment did not constitute a 

change in circumstances that would necessarily entitle a parent to a hearing regarding 

modification.70   

In 2009, the legislature amended existing law to ensure that parents returning from 

military duty would be entitled to a hearing on custody determinations.71  The Family Court Act 

now guarantees that a parent returning from military duty will be entitled to a hearing on possible 

modification of a custody order.72  The Fourth Department has held that return from active 

																																																								
67 N.Y. Fam. Ct. Act §467 (McKinney 2012, through WestLaw) 
68 In 2009, Fam. Ct. Act §651(f)(3) was amended to state that the return from active military duty constituted a 
change in circumstances.  The Act was previously silent on whether return from military duty constituted a change 
in circumstances, and it was left to each court to decide. 
69 N.Y. Dom. Rel. Law §75-I (McKinney 2009, through Westlaw) 
70 See Diffin v. Towne, 47 A.D.3d 988 (3d  Dep’t 2008) (Third Department specifically states that, “however, the 
fact remains that the mother was deployed and, while we do not hold that her deployment in and of itself constitutes 
a significant change in circumstances, we must consider the consequences of her extended absence in determining 
whether such a change exists.” 
71 N.Y. Fam. Ct. Act §651(f)(3) (McKinney 2012, through Westlaw) 
72 Id. 
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military duty constitutes a change in circumstances and that the hearing requirement may be met 

by the court by holding an evidentiary hearing and an in-camera interview of the child.73 

One inquiry that may arise from the newly enacted sections of the Domestic Relations 

Law and Family Court Act is whether parent has been materially affected by their military 

service.  In some situations, it could be quite obvious that the parent has been affected and is no 

longer able to fulfill their obligations; for example, if they are deployed overseas, a rehearing for 

modification regarding the best interests of the child would certainly be necessary.  But in the 

example that a parent lives off-base with their child but is assigned on-duty for a significant 

number of consecutive hours and are unable to get home to get their children dinner once a 

month, determining whether or not the parent has been materially affected will not be as 

straightforward.  To date, a determination on whether a parent has been materially affected by 

military status has not been examined by New York State courts. 

The Attorney for the Child will play a critical role in any rehearing conducted pursuant to 

Family Court Act §651(f) by advocating for his or her client’s interests.  An example of the 

rehearing entitlement may include an in-camera interview of the child along with evidentiary 

presentations by the parents.74  The Attorney for the Child may also play a crucial role in any 

litigation that arises out of defining “materially affected by military service.”  

 

IV. MILITARY FAMILIES AND CHILD SUPPORT 

Members of the military face unique circumstances that can severely impact their child 

support obligations.  For instance, a member of the military may be deployed overseas or may be 

transferred to a new location within the United States creating several issues surrounding his or 

																																																								
73 Messimore v. Messimore, 89 A.D.3d 1547 (4th Dep’t 2011) 
74 Id.  
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her child support obligations.  First, this section of the paper will examine federal laws, 

regulations, and internal conduct codes addressing child support obligations for members of the 

military. Next, this section will review the laws and court decisions in New York State that have 

addressed some of the issues that have arisen for service members such as default judgments, 

calculation of child support obligations, changed circumstances, and emancipation. 

 

A.  Federal Laws, Regulations and Internal Conduct Codes 
 
 There are several federal regulations and internal conduct codes that have addressed the 

issues surrounding military families and child support.  Some of these include the National 

Defense regulation § 584.2, Air Force Instruction 36-2906, Executive Order 12953, the Coast 

Guard Personnel Manual Chapter 8.M and the United States Marine Corps Manual for Legal 

Administration Chapter 15.  Many of these regulations and internal conduct codes address a 

specific branch of the military. 

 
i.  National Defense § 584.2 

 
 

 One federal regulation that has addressed military families facing child support issues is 

the National Defense regulation § 584.2.75  Section 584.2 requires members of the Army to 

“provide financial support to family members and to obey all court orders.”76  Furthermore, the 

regulation requires that a solider will “furnish financial support to family members that meet at 

least the minimum support requirements of the regulation.”77  The regulation also states that a 

solider must “provide additional financial support to meet the family’s needs.”78  If a family 

																																																								
75 32 C.F.R. § 584.2, 50 Fed. Reg. 52447 (Dec. 24, 1985). 
76 Id.  
77 Id. at § 584.2(d). 
78 Id. at § 584.2(j). 
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member claims that a soldier is not providing the support required by the regulation, then the 

solider has the responsibility to resolve those issues with the family member either by “oral 

arguments, written support agreements, or court orders.”79  Additionally, the soldier’s immediate 

commander must consider each complaint by a soldier’s family member that the soldier is not 

providing the required child support.80  Finally, a solider must “comply with all court-imposed 

obligations”81 and “obey court orders and the regulation on child custody and visitation.”82   

Also, Section 584.2 outlines the minimum support requirements for members of the 

military absent a court order or written support agreement.83  The regulation states that for single 

family units not living in governmental quarters the solider will provide support in an “amount 

equal to the soldier’s Basic Allowance for the Quarter (“BAQ”) at the with-dependents rate.”84  

This amount of financial support is required regardless of whether the soldier is receiving BAQ 

or occupying government family quarters.85  For single families living in government quarters, 

the soldier will provide an “amount equal to the difference between the BAQ at the with-

dependents rate and the without-dependents rate.”86   

For multiple family unit support situations, each family member will receive a pro-rata 

share of the BAQ at the with-dependents rate.87  This share is calculated by “dividing an amount 

equal to the BAQ with-dependents rate for the soldier’s rank by the total number of supported 

family members.”88  For example, a soldier is divorced and has three children from that marriage 

and there is a court order that requires him to pay $300 per month for the children and $100 per 

																																																								
79 Id. at § 584.2(a)(2)(i)-(iii). 
80 Id. at § 584.2(a)(3). 
81 Id. at § 584.2(c)(3). 
82 Id. at § 584.2(e). 
83 Id. at § 584.2(d)(i)(A). 
84 Id. 
85 Id. 
86 Id. at § 584.2(d)(i)(B). 
87 Id. at § 584.2(d)(ii).  
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month for the former spouse.89  The soldier has remarried and has another child from that 

marriage and is now living in private housing.90  Now, the soldier has a total of five family 

members that he must support under the regulation.91  The children by the previous marriage 

must receive $300 and the former spouse must receive $100 per the court order.92  The present 

spouse and child should receive support equal to two-fifths of BAQ at the with-dependents rate 

for the soldier’s rank.93  Furthermore, if a soldier does not have custody of any children then he 

or she “will pay an amount equal to the difference between BAQ at the with- and without-

dependents rate.”94  However, if a solider does have custody of the child or children he or she is 

“not required to prove minimum financial support for the children in the other military member’s 

custody.”95 

ii.  Air Force Instruction 36-2906 
 
 

 One federal internal conduct code that outlines issues surrounding military members and 

child support is the Air Force Instruction 36-2906.96  Instruction 36-2906 authorizes the legal 

process or garnishment against the pay of Air Force members in order to enforce child support 

and alimony in accordance with state law.97  Under the Air Force Instruction 36-2906, there is no 

set standard for child support in absence of a court order or mutual agreement.98  Furthermore, 

unless state law specifies a lesser amount, this code provides a limit of 50 percent of the military 

member’s aggregate disposable earnings for any workweek if the member is currently supporting 

																																																								
89 Id.  
90 Id. 
91 Id. 
92 Id.	
93 Id. 
94 Id. at § 584.2(d)(iv)(A)(1). 
95 Id. at § 584.2(d)(iv)(A)(2). 
96 A.F.I 36-2906 (Jan. 1, 1998). 
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a second family.99  If a parent files a complaint with the Air Force alleging nonsupport, the 

serviceman’s commander is obligated to advise the service member that he or she is expected to 

provide adequate financial support.100 The family member may implement involuntary collection 

of support through garnishment or statutory allotments.101 

 
iii.  Executive Order 12953 

 
 

 A federal law that governs the issue of child support within military families is Executive 

Order 12953.102  This Order, signed by President Clinton in 1995, requires all federal agencies to 

facilitate child support payments.103  Also, the Order encourages Uniformed Service members to 

“set an example of leadership and encouragement in ensuring that all children are properly 

supported.”104  The federal government, through its Uniformed Service members, is required to 

ensure that federal agencies, including uniformed services, cooperate fully in efforts to establish 

paternity and child support orders and to enforce the collection of child support.105 

 
 

iv.  Coast Guard Personnel Manual, Chapter 8.M 
 
 

 Another federal internal conduct code that describes the obligations of its service 

members to pay child support is the Coast Guard Manual Chapter 8.M.106  The Coast Guard 

Manual states that the Coast Guard “will not be a haven or refuge for personnel who disregard or 

																																																								
99 Id.  Under this law a second family may include a military member’s spouse or child. 
100 Id. at § 3.2.1. 
101 Id. 
102 Exec. Order No. 12953, 60 Fed. Reg. 11013 (Feb. 27, 1995). 
103 Id. 
104 Id. 
105 Id. 
106 Dep’t of Transp., Comdtinst M1000.6A, Chapter 8.M (Jan. 8, 1988). 
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evade their obligations to their families.”107 Furthermore, it requires all members of the Coast 

Guard to “conduct their personal affairs honorably and lawfully.”108  In addition, the Manual 

provides a support scale for spouses and children in the absence of a court agreement.109  For 

instance, for one minor child or for one handicapped child 16.7 percent of the service member’s 

basic pay goes to the support of that child.110  For two minor children or two handicapped 

children the service member must give 25 percent of his or her basic pay.111  Finally, for three or 

more minor children or handicapped children the member must pay 33 percent of his or her basic 

pay.112  The Manual does not explain whether the support requirements for handicapped children 

are an add-on or whether they are calculated at the same rate as children without a disability.  

This support scale constitutes the minimum level of support expected of all members with regard 

to other financial obligations.113  

 
v.  United States Marine Corps Manual for Legal Administration, Chapter 15 

 
 

 A third internal conduct code that provides guidelines for its military members in respect 

to child support obligations is Chapter 15 of the United States Marine Corps Manual for Legal 

Administration.114  The policy underlying Chapter 15 is that the Marine Corps “will not serve as 

a haven for personnel who fail to provide adequate and continuous support to their family 

members.”115  Furthermore, it requires Marines to “comply fully with the provisions of 

																																																								
107 Id.at Chapter 8.M.1.a. 
108 Id. 
109 Id. at Chapter 8.M.3.c. 
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separation agreements and court orders addressing the support of family members.”116  Absent 

such agreements or court orders, and conditioned upon a complaint of nonsupport to a 

commanding officer, Chapter 15 provides support standards to be enforced.117  It states that 

under no circumstances shall the total amount of support required exceed one-third of the 

Marine’s gross military pay per month.118  Additionally, Chapter 15 provides standards for when 

there is no court order or written agreement.  For example, for one family member that is entitled 

to support, the Marine is required to provide one-half of his or her shares of monthly basic 

allowances for housing (“BAH”) or overseas housing allowances (“OHA”).119  For two family 

members entitled to support it is one-third of the Marine’s BAH or OHA per month, for three it 

is one-fourth of the Marine’s BAH or OHA, and so on.120   

 
B.  New York State Law 

 
 

 Although there are many federal guidelines governing the topic of child support within 

military families, the courts in New York State have addressed some of the issues that have 

arisen such as default judgments, calculation of child support obligations, changed 

circumstances, and emancipation. 

 

i.  Default Judgments 
 
 

 One issue surrounding military families and child support that has been addressed by the 

Fourth Department in New York State is default judgments.  The Fourth Department has held 
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that NY Military Law § 304 applies to cases involving default judgments entered against a 

member of the military for child support.121  Under NY Military Law § 304, when a person in 

military service is involved in court proceedings, the proceedings shall be stayed during the 

period of his or her service or within 60 days thereafter unless the interest is unaffected by 

military service.122  In the brief memorandum written by the Fourth Department in Fischer v. 

Keep, the Court held that a Respondent, who is a member of the military, must provide sufficient 

evidence of his or her continued unavailability when seeking a stay of a proceeding under § 

304.123  However, in Fischer the Court found that the Respondent father, who was a member of 

the military, was not entitled to vacate a default judgment entered against him for child support 

because he failed to demonstrate that his unavailability at the child support hearing was due to 

military service.124 

 
ii.  Calculation 

 
 

 A second issue addressed by the Fourth Department in New York State is the calculation 

of child support as it applies to members of the United States military.  Specifically, the Fourth 

Department addressed the issue of whether military allowances for food and housing constitute 

“income” for the purposes of calculating a parent’s child support obligation.125  Prior to the 

Fourth Department’s holding, this was an issue that had never previously been addressed by a 

New York court.126  In Massey v. Evans, the Petitioner mother had commenced the proceeding 

seeking a determination that the Respondent was indeed the father of her two-year-old child and 
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also seeking an award of child support.127  After the Respondent was determined to be the child’s 

father, the parties stipulated that the mother earned $14,226 per year and that the father receives 

base pay from the military in the amount of $22,186 per year.128  Furthermore, the parties 

stipulated that the father receives basic allowances for housing (“BAH”) in the amount of 

$10,776 per year and basic allowances for subsistence (“BAS”) in the amount of $3,533 per 

year.129  The BAH is a “monthly sum paid to member of the military who do not reside in 

government-supplied housing.”130  The BAS is a “monthly sum paid to active duty members to 

subsidize the cost of meals purchased for the benefits of the individual member on or off 

base.”131  The only remaining issue to be decided by the Support Magistrate was “whether and to 

what extent the court should include the BAH and BAS in the father’s income when calculating 

his child support obligation.”132  The Support Magistrate held that the BAH and BAS constituted 

income for child support purposes.133 The father filed written objections but the Family Court 

affirmed the order of the Magistrate.134 

 On appeal, the Fourth Department looked to the Family Court Act § 413, which codifies 

the Child Support Standards Act, for guidance.135  One of the primary goals of the Act is “to 

establish equitable support awards that provide a fair and reasonable sum for the child’s needs 

within the parents’ means.”136  The Court discussed how the Family Court Act § 413 (1)(b)(5) 

“provides that a parent’s income includes, but is not limited to, gross income as reported on the 

most recent federal income tax return and income received from enumerated sources such as 
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workers’ compensation, disability benefits, unemployment insurance benefits and veterans 

benefits.”137  Furthermore, the Act affords courts considerable discretion to impute income from 

“other resources as may be available to the parent.”138  These other resources may include 

“meals, lodging, memberships, automobiles or other incentives that are provided as part of 

compensation for employment to the extent that such incentives are for personal use, or that 

directly or indirectly confer personal economic benefits and fringe benefits as part of 

compensation for employment.”139 

 The Court reasoned that the allowances that the Respondent father receives from the 

military fall within the Family Court Act’s broad definition of income.140  The Court goes on to 

state that the plain language of the Act stating that parental income “shall not be limited to” 

taxable income points to the conclusion that the allowances should be included when calculating 

child support.141  Then the Court reasoned that the legislative history of the Act supports the 

definition of “income” as broadly construed to include the allowances at issue.142  In addition, 

the Court stated that Federal Law 37 U.S.C. § 101 defines “regular military compensation” as the 

“total of the elements that a member of a uniformed service accrues or receives, directly or 

indirectly including basic pay, basic allowances for housing, basic allowances for subsistence, 

and federal tax accruing to the aforementioned allowances.”143  Thus, the Fourth Department 
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concluded that military allowances received by the father do constitute “income” when 

calculating child support.144 

 
iii.  Changed circumstances 

 
 

 A third issue that the Fourth Department has addressed is what constitutes a change in 

circumstances entitling a member of the military to a modification of his or her child support 

payments.  In Wlodarek v. Wlodarek, the appellant father petitioned the court to modify his child 

support and alimony payments contained in his prior divorce decree.145  The appellant father 

argued that his child support and alimony obligations should be modified because he lost his job 

and he was now solely dependent on his military pension.146  Here, the Fourth Department held 

that the father was entitled to a modification of child support since he showed a change in 

circumstances by providing evidence that he had lost his job and was now dependent on his 

military pension.147  Furthermore, the Court held that these findings overcame the finding of 

willful non-payment and thus required the lower court to review the petition to modify.148 

 
iv.  Emancipation 

 
 

 One issue that the Fourth Department has not addressed is the emancipation of a child 

who has joined the military.  However, other departments have held that children are deemed 

emancipated if they enter into military service.  The First Department has held that 

“emancipation is automatic when a child marries or enlists in the military service.”149  The issue 
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of emancipation is significant because a finding of emancipation terminates the parental 

obligation of support.150  New York courts have repeatedly spoken on the issue of emancipation 

holding “children are deemed emancipated if they attain economic independence through 

employment, entry into military service, marriage” or if they are deemed “constructively 

emancipated” if “without cause they withdraw from parental supervision and control.”151  A 

number of cases on the issue of emancipation have used a child’s “economic independence” as 

the test.152  The Second Department has held that the burden of proof as to emancipation rests on 

the party asserting it.153 

 The Second Department has held that a father was entitled to the termination of his child 

support payments for his son when his son entered West Point.154  Here, the father had 

terminated child support payments for his son after he had entered the US Military Academy at 

West Point but had continued to pay his ex-wife maintenance and child support for his other 

child.155  The Second Department stated that emancipation is “defined as the renunciation of 

legal duties by a parent and the surrender of parental rights to a child.”156  The Court reasoned 

that emancipation may be “effectuated by the express consent of the parent or it may be implied 

from surrounding circumstances that indicate satisfactorily the intention to emancipate the 

child.”157  The Court held that in this case it was clear the son was emancipated upon entering 

West Point because he was considered a member of the regular army and was subject to 

extensive government control, which is inconsistent with a parent’s control and support for a 
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child.158  Furthermore, the son attended West Point tuition free and is provided with room, board, 

health care, and monthly payments.159  Thus, he was self-supporting and financially independent 

which allowed his father to terminate his child support payments.160 

 
V. CONCLUSION 

The coexistence of Federal laws, regulations, internal conduct codes and New York state 

laws makes navigating a proceeding involving a deployed military parent a challenging 

experience.  During the course of advocating for the client’s interests, the Attorney for the Child 

must keep in mind the various statutes and regulations and their authoritative value over the 

court to try to successfully minimize the effect the proceedings have on his or her client.  As 

depicted above, almost all of the federal laws, regulations, and internal conduct codes have a 

provision respecting state court orders.  Furthermore, both the federal law and state law appear to 

operate together in ensuring military members are compliant with custody, visitation and child 

support orders. 
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